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M any au tomobi le in sur ance po l i c ie s 
prov ide under insured motor i s t 

(U IM) cover age to the named insured , 
a s  we l l  a s  other s that  are “occupy ing” 
an insured au tomobi le dur ing an  
acc ident .   The in terpre t at ion o f  what  
c i rcumst ances cons t i tu te occupancy o f 
an insured au tomobi le by a per son that 
i s  not other wise an insured under the  
po l i c y i s  an i s sue regu l ar l y  debated  
be tween c l a imant s and insurer s  
t hroughout the count r y.   I n  Hahn v. 
Ge i co Cho i ce I n s .  Co . ,  2018 A l a s .  Lex i s 
62 (2018) ,  t he A l a ska Supreme Cour t 
we ighed in on th i s  i s sue and he ld that 
a  per son h i t  by an insured au tomobi le , 
who l anded moment ar i l y  on the hood , 
w indsh ie ld ,  and roof  o f  t he insured  
au tomob i le be fore coming to res t  on  
t he s t ree t was not “occupy ing” the  
in sured veh ic le for purposes o f  U IM  
cover age .  
 
I n  Hahn ,  t he c l a imant was a l l eged ly s i t t ing 
on h i s  motorcyc le a t  a  s top l i gh t  when he 
was s t ruck f rom beh ind by the insured 
dr i v ing an insured au tomobi le .  The  
c l a imant was thrown back wards and 

l anded on the insured au tomobi le be fore 
l and ing on the s t ree t .   He argued that  he 
was ent i t l ed to U IM cover age f rom the  
in sured ’s  in surer (GE ICO) because the  
in sured d id not have su f f i c ient  l i ab i l i t y  
l im i t s  to cover h i s  in jur ie s and he was 
an occupant o f  t he insured au tomobi le  
because he l anded on the car a f ter the  
impac t .  
 
The po l i c y prov ided U IM cover age up 
to $50 ,0 0 0 for “damages for bod i l y  
i n jur y [and proper t y damage] ,  c aused by 
an acc ident ,  wh ich the insured i s  l eg a l l y 
ent i t l ed to recover f rom the owner or 
oper ator o f  an un insured motor veh ic le , 
an under insured motor veh ic le ,  or a  h i t 
and run motor veh ic le ar i s ing out o f 
t he ownersh ip ,  ma in tenance or use o f 
t hat  veh ic le .”  The U IM cover age i s  not  
ava i l ab le “unt i l  t he l im i t s  o f  l i ab i l i t y 
o f  a l l  bod i l y  in jur y and proper t y  
damage l i ab i l i t y  bonds and po l i c ie s 
t hat  app l y have been used up by  
payment s ,  judgment s or se t t lement s .”   I t 
de f ines “ insured” a s fo l lows :  “(a)  you ; 
(b)  your re l a t i ve s i f  re s ident s o f  your  
househo ld ;  (c)  any o t he r  pe r son wh i l e  

o c cupy i ng an i n sur ed au to ;  (d )  any per son 
who i s  ent i t l ed to recover damages 
because o f  bod i l y  in jur y sus t a ined by an 
insured under (a) ,  (b) ,  and (c)  above .” 
[Emphas i s  added .]   The GE ICO po l i c y 
then de f ines “occupy ing” to mean “ in , 
upon ,  ge t t ing in to or ge t t ing out o f .”   
 
GE ICO sued for a  dec l ar ator y judgment 
that  no U IM cover age was ava i l ab le .  Hahn 
f i l ed a counterc l a im for a  dec l ar ator y 
judgment that  U IM cover age was ava i l ab le 
to h im ,  and a sser ted th i rd -par t y c l a ims 
ag a ins t  t he insured ,  seek ing to jo in h im 
a s a  necessar y par t y and a re a l  par t y in  
in teres t .  The super ior cour t  conc luded 
that  i t  had sub jec t  mat ter jur i sd ic t ion , 
gr anted summar y judgment and a  
dec l ar ator y judgment in GE ICO’s f avor, 
and d i smissed the th i rd -par t y c l a ims 
ag a ins t  t he insured . 
 
On appea l  by the c l a imant ,  t he A l a ska 
Supreme Cour t a f f i rmed and he ld that 
i t  had sub jec t  mat ter jur i sd ic t ion ,  t he  
in sured was not a  proper par t y because 
the cont r ac tua l  re l a t ionsh ip at  i s sue in 
t he dec l ar ator y judgment ac t ion was 
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insured ,  and GE ICO, and that  no U IM 
cover age was owed because the c l a imant 
was not “occupy ing” the insured  
au tomob i le by l and ing on top o f  i t  
a f ter be ing s t ruck f rom beh ind .   On 
th i s  l a s t  i s sue ,  t he Hahn  Cour t found 
that  t he c l a imant was not “upon” the 
insured au tomobi le .   Though the Cour t  
acknowledged that  “ the term “upon” 
read in i so l a t ion cou ld descr ibe [the 
c l a imant ’s]  pos i t ion dur ing the cr a sh…
it wou ld be error to ‘cons ider a  s ing le 
term in i so l a t ion’ ”  and that  other po l i c y 
prov i s ions mus t be cons idered when  
in terpre t ing the scope o f  cover age .   The 
Hahn  Cour t noted that  “ [t]he word  
‘occupy ing ’  mus t have some bear ing on 
the mean ing o f  t he word that  par t i a l l y 
de f ines i t  ( “upon” ) and that  t h i s 
word when used w i th “ge t t ing in” and  
“ge t t ing out o f ,”  imp l ied a “pr ior  
re l a t ionsh ip w i th the insured veh ic le , 
t hereby l im i t ing the mean ing o f  ‘upon .’ ”   
Moreover,  t he Cour t conc luded that 
a  “reasonab le in sured wou ld read a l l 
t he terms o f  t he po l i c y in contex t ,  and 

[wou ld ]  not a s s i gn undue we ight to a  
s ing le term .”

The Hahn  dec i s ion i s  ind ic at i ve o f  t he 
approach t r ad i t iona l l y  app l ied by A l a ska 
Cour t s towards po l i c y in terpre t at ion 
i s sues .   By look ing beyond the mean ing 
o f  a  s ing le term in i so l a t ion ,  t he Hahn 
Cour t dec ided the ca se by in terpre t ing 
how the aver age insured wou ld read 
the po l i c y,  and re fused to adopt a   
hyper- techn ic a l  i n terpre t at ion a s  
sug ges ted by the c l a imant .  Th i s  dec i s ion 
a l so o f fe r s he lp fu l  gu idance for other  
jur i sd ic t ions when in terpre t ing the scope 
o f  s im i l ar  po l i c y l anguage in U IM d i sputes 
g i ven the purpose for U IM cover age 
and why i t  i s  somet imes o f fe red for  
non -named insureds that  are r id ing in an  
in sured au tomobi le .
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WASHINGTON FEDERAL COURT REJECTS 

INSURANCE FAIR CONDUCT ACT CLAIM 

ABSENT EVIDENCE OF UNREASONABLE 

DENIAL OF COVERAGE

In 20 07,  Wash ing ton voter s pa ssed 
Re ferendum 67,  wh ich g ave r i se to 
Wash ing ton’s  I nsur ance Fa i r  Conduc t 
Ac t ( “ I FCA”) ,  cod i f ied in RCW 48 . 30 e t . 
seq .   Gener a l l y  speak ing ,  I FCA  prov ides 
for a  c ause o f  ac t ion by a “ f i r s t  par t y 
c l a imant to a po l i c y o f  in sur ance who 
i s  unreasonab ly den ied a c l a im for 
cover age or payment o f  bene f i t s  by 
an insurer.”   RCW 48 . 30 .015(1) .   The  
s t atu te prov ides for an award o f  up to 
three t imes the ac tua l  d amages c aused by 
the unreasonab le den i a l  o f  cover age o f 
payment ,  a s  we l l  a s  a t torney ’s  fees .   I n 
t he 11 year s s ince I FCA was enac ted ,  i t 
ha s spawned a l a rge amount o f  cover age  

l i t i g a t ion about what conduc t i s 
ac t ionab le .

One o f  t he most s i gn i f i c ant  dec i s ions 
over the pas t  11 year s c ame in Perez-
Cr i san to s  v .  S ta te  Fa rm F i r e  & Cas .  Co . , 
187 Wn.2d 669,  389 P. 3d 476 ,  482 
(2017 ) ,  where the Wash ing ton Supreme 
Cour t a f f i rmed the gener a l  be l ie f  t hat 
no c l a im under I FCA i s  ac t ionab le  
w i thout an unreasonab le den i a l 
o f  cover age or bene f i t s  and that  a 
mere regu l a tor y v io l a t ion o f  t he  
app l i c ab le Wash ing ton Admin i s t r at i ve 
Codes ( “ WACs” ) does not create an  
independent c ause o f  ac t ion under 

I FCA .  Though Perez- Cr i san to s  weakened 
the ab i l i t y  o f  po l i c yho lder s to preva i 
in  I FCA c l a ims ,  t he boundar ie s o f  t h i s  
dec i s ion are s t i l l  be ing te s ted .

I n C lear  Creek Re t .  P lan I I  L LC v.  Fo r emos t 
I n s .  Co .  G rand Rap id s  M i ch . ,  2018 U. S . 
D i s t .  LE XI S 131737 (Aug .  6 ,  2018) ,  J udge 
Le ighton in the Un i ted S t ates D i s t r i c t 
Cour t for the Western Dis t r i c t  o f 
Wash ing ton he ld that  t he insurer d id not 
unreasonab ly deny cover age ,  a s  a  mat ter 
o f  l aw,  and because o f  t hat ,  t he insured ’s 
I FCA c l a im was sub jec t  to d i smis s a l 
under the Perez- Cr i san to s  ru le .   The C lear 
Creek case invo lved f i ve mob i le  homes 
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that  were owned by a company that 
was jo in t l y  owned by two ind iv idua l s .   
The ir  re l a t ionsh ip de ter ior ated and the 
two owners fought over d i spos i t ion o f 
t he mob i le  homes .   A f ter one o f  t he 
owners so ld the mob i le  homes to a t h i rd 
par t y,  t he other owner f i l ed a t he f t  c l a im 
w i th the company ’s  in surer under the 
theor y that  t he se l l i ng owner has s to len 
the mob i le  homes because the company 
owned them , i . e .  t he se l l i ng owner d id 
not own them persona l l y  when he so ld 
them. The insurer denied coverage af ter  
determining that  t he loss was par t  o f  a 
bus iness d i spute and was not the resu l t 
o f  t he f t .  A f ter the company subsequent l y  
prov ided the insurer w i th a l e t ter i t  had 
sent to the mob i le  homes ’  purchaser,  
c l a im ing that  t he mob i le  homes were  
s to len ,  t he insurer s tood by i t s  cover age 
den i a l .

Two year s l a ter,  t he company sued 
for I FCA v io l a t ions .   Spec i f i c a l l y,  t he  
company c l a imed that  t he insurer  
v io l a ted I FCA by not mak ing a cover age  
de terminat ion w i th in f i f t een days ,  bu t 
t ak ing f i ve months to make a cover age 
dec i s ion .   The company a l so a l l eged 
that  t he insurer f a i l ed to respond 
to i t s  reques t  for recons ider at ion 
o f  t he cover age den i a l  and f a i l ed to  
conduc t a  re a sonab le inves t i g at ion be fore  
deny ing cover age .   I t  argued that  t he 
cover age den i a l  forced the company 
to dec l are bankruptcy,  wh ich caused 
damages beyond i t s  po l i c y l im i t s . 
 
The Cour t he ld that ,  even though the 
reasonab leness o f  an insurer ’s  den i a l  i s 
a  ques t ion o f  f ac t ,  t he den i a l  i n  t h i s  c a se 
was reasonab le a s  a  mat ter o f  l aw.   The 
Cour t noted that  t he se l l i ng owner had 
a 50% ownersh ip o f  t he company and 
a h i s tor y o f  negot i a t ing purchases on 
beha l f  o f  t he company so that  he had at 
l e a s t  had an arguab le c l a im to the mob i le 
homes .  I t  was a l so noted that  t he po l i ce 
repor t char ac ter i zed the mat ter a s  a  c i v i l 
d i spute ,  and not a  cr ime .   Add i t iona l l y, 
t he two owners had reso lved a l l  t he i r 
c l a ims ag a ins t  e ach other through  
subsequent c i v i l  l i t i g a t ion ,  and the 
homes ’  purchaser pa id $10 0 ,0 0 0 to the 

company for the mob i le  homes ,  wh ich a s 
t he Cour t noted ,  wou ld be “unusua l ,  to 
s ay the le a s t ,  i f  t hey were s to len .”   The 
Cour t noted that  because there was no 
unreasonab le den i a l  o f  cover age ,  t he  
so - ca l l ed techn ic a l  v io l a t ions o f  t he WACs 
cou ld not ser ve a s a  ba s i s  to suppor t an 
I FCA c l a im under the Perez- Cr i san to s 
ru le .   Thus ,  t he Cour t gr anted summar y  
judgment to the insurer on the I FCA c l a im . 
 
The C lear  Creek  dec i s ion i s  ye t  another 
dec i s ion showing that  in surer s c an 
obt a in summar y judgment on I FCA 
and other ex t r a - cont r ac tua l  c l a ims 
in Wash ing ton upon a showing o f  
re a sonab le conduc t .   Whi le t here 
have been many notewor thy dec i s ions  
pub l i shed in recent months about 
Wash ing ton Cour t s f i nd ing bad f a i t h a s  a 
matter of law under cer tain circumstances , 
i t  bear s not ing that  Wash ing ton cour t s 
w i l l  a l so ad jud ic ate bad f a i t h c a ses in 
f avor o f  in surer s g i ven the r i gh t  se t  o f 
f ac t s .
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T he United States Distr ict  Cour t for the Western 
Distr ict  of  Washington recent ly  he ld in Diamond Const r. , 

LLC v. At l . Cas . Ins . Co . , 2018 U.S . Dist . LEXIS 136335 (W.D. 
Wash. , Aug. 14, 2018) that  an insurance company’s  fa i lure to  
respond to i ts  insured’s  tender of  defense d id not const i tute 
bad fa i th because the insured could not prove i t  was harmed. 
 
In  2016, Bel levue Park Homeowners Associat ion h ired Diamond 
Construct ion, LLC to replace the roof  on Bel levue Park 
Condominiums.  The new roof  assembly cons isted of  two layers—a 
base sheet fo l lowed by a torch-down membrane .  By the end of 
the second day of  work, the top membrane was not completed 
and ra in was expected overnight .  To prepare for the ra in , the 
crew went over the seams with a rol ler  and appl ied heat  in  some 
places .  Despite these ef for ts , water leaked through the roof ,  
damaging severa l  units .  During i ts  inspect ion, Diamond found 
smal l  tears in the base sheet that  were created by the crew when 
they moved equipment and suppl ies  over the roof  the n ight  before . 
 
Diamond f i led a c la im for water damage with i ts  insurer, At lant ic 
Casua l ty  Insurance Company.  At lant ic  denied the c la im under 
the pol icy ’s  roof ing endorsement because Diamond had not 
used a su i tab le ra in cover and because the project  used a 
membrane requir ing heat  for insta l lat ion.  Soon a f ter At lant ic ’s 
denia l , Be l levue Park f i led a lawsuit  aga inst  Diamond for  
damages caused by the ra in . 

Diamond tendered i ts  defense of  the Bel levue Park lawsuit 
to At lant ic .  When At lant ic  d id not respond, Diamond f i led 
th is  act ion, Diamond Const ruct ion , LLC v. At lant i c  Cas . Ins . Co .  
I t  a l leged At lant ic  breached the terms of  the pol icy, acted in 
bad fa i th , and v io lated the Consumer Protect ion Act (CPA).  
At lant ic  f i led a mot ion for summary judgment , asser t ing 
three pol icy exc lus ions—the ra in cover exclus ion, the heat  
appl icat ion exclus ion, and the ongoing operat ions exclus ion— 
excluded coverage .  At lant ic  a lso sought d ismissa l  of  the bad fa i th 

WASHINGTON FEDERAL COURT FINDS NO BAD FAITH 

FOR INSURER’S FAILURE TO RESPOND TO ROOFER’S 

TENDER WHEN INSURED CANNOT SHOW HARM
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and consumer protect ion c la ims i f  the cour t 
found At lant ic ’s  denia l  was reasonable . 
 
Despite Diamond’s  argument that  the 
ongoing operat ions exclus ion only  
exc luded damage for work that  i s  
act ive ly  be ing performed, the Cour t 
held there was no coverage under the  
exc lus ion because the insta l lat ion of  the 
roof  was not complete when water leaked 
into the bui ld ing .  Therefore , the damage 
arose d irect ly  from Diamond’s  operat ions . 
 
Under Washington law, c la ims of  bad fa i th 
and violat ion of the CPA are independent 
of  an insurer ’s  duty to defend.  St . Pau l  F i re 
& Mar ine Ins . Co . v. Onv ia , Inc . ,  165 Wn.2d 
122, 196 P.3d 664 (2008) .  Therefore , an 
insurer can be l iab le for bad fa i th handl ing 
of  a  c la im regardless of  whether i ts  
coverage decis ion is  u l t imate ly  correct . 
Coventr y  Assoc . v . Am. States  Ins . Co . , 
136 Wn.2d 269, 961 P.2d 933 (1998) .  

Thus , Diamond argued that  At lant ic 
acted in bad fa i th when i t  fa i led to  
respond to Diamond’s  tender because 
insurers have a statutory duty to  
“acknowledge and act  reasonably promptly 
upon communicat ions with respect to 
c la ims ar is ing under insurance pol ic ies .”  
WAC 284-30-330(2) .  At lant ic  argued 
i t  d id not act  in  bad fa i th because i t 
had no record of  receiv ing Diamond’s 
tender.  At lant ic  a lso argued Diamond  
could not prove bad fa i th or v io lat ion 
of  the CPA because i t  was not harmed.   
 
The cour t  agreed.  According to the 
cour t , a l though Diamond had to h ire an 
attorney, i t  d id so to defend i t  aga inst  the 
Bel levue Park lawsuit  because At lant ic 
denied coverage , not because At lant ic 
fa i led to respond to the tender.  Even i f 
At lant ic  had responded, Diamond would 
have been required to h ire an attorney 
because the cour t  found At lant ic ’s  denia l 

was reasonable .  S ince Diamond could not 
prove i t  was harmed, there was no bad 
fa i th . 
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For over eighty years Williams Kastner attorneys have represented clients in the insurance industry, 
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free to contact us if you have any questions regarding insurance law in Washington, Oregon or Alaska. 
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