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Williams Kastner has been serving clients in the Pacif ic Northwest since our Seattle off ice opened in 1929. With more 
than 65 attorneys in off ices in Washington, Oregon, Alaska and aff iliated off ices China, we offer global capabilities and 
vision with a local sensibility. We are attorneys, paralegals, litigation assistants and support staff dedicated to advancing 
the business and personal objectives of our clients. We are focused on building bridges—combining wisdom and 
creativity—both in and out of the courtroom and boardroom.
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T he major i ty  of  automobi le insurance pol ic ies  conta in a  c lause provid ing that  the insurer may require 
the insured to submit  to an examinat ion under oath (“EUO”) to ass ist  with the insurer ’s  invest igat ion 

of  the c la im.  Many pol ic ies  inc lude the EUO provis ion in the condit ions sect ion of  the pol icy and 
express ly  make the insured’s  attendance at  the EUO a condit ion of  coverage .  An insured’s  dec is ion to 
not attend the EUO may be suf f ic ient , by i tse l f , to cause denia l  of  a  c la im for fa i lure to sat is fy  a  condit ion 
precedent to coverage .  Oregon is  the most recent jur isd ict ion to weigh in on a re lated issue , which 
occurs when a statute requires an insurer take some act ion with in a  cer ta in t ime per iod, yet  the insured 
has fa i led to attend the EUO at the request  of  the insurer.

In Moore v. A l l s ta te  Ins . Co . , 293 Or. App. 690 (2018) , the p la int i f f  was a motor ist  that  f i led an act ion to 
recover personal  in jur y protect ion (“PIP”)  benef i ts  a f ter she was in jured in a  motor vehic le acc ident .  
The p la int i f f  to ld Al lstate (PIP insurer)  that  there was someone e lse ins ide the car at  the t ime of 
the acc ident that  was a lso in jured, but Al lstate suspected that  she was a lone and requested an EUO 
to fur ther invest igate .  P la int i f f  re fused and contended that  Al lstate breached i ts  duty to pay the PIP 
benef i ts  prompt ly  as  required by Oregon statute .  She fur ther contended that , as  a  result  of  Al lstate ’s 
breach, she was not obl igated to submit  to the EUO.  She then sued Al lstate for breach of  the insurance 
contract .  Al lstate moved for summary judgment , arguing that  i t  was not required to pay PIP benef i ts  unt i l 
she submitted to the EUO.  P la int i f f  argued that , under Oregon statute ORS 742.524(1)(a) , Al lstate was 
required to pay her PIP benef i ts  with in 60 days of  receiv ing her medica l  b i l l s , regardless of  whether she 
attended the EUO.  The tr ia l  cour t  granted Al lstate ’s  mot ion on the grounds that  p la int i f f ’s  re fusa l  to 
submit  to the EUO was not excused because Al lstate d id not mater ia l ly  breach the insurance pol icy by 
fa i l ing to pay PIP benef i ts  with in 60 days .  

On the insured’s  appeal ,  the Oregon Court of  Appeals  a f f i rmed.   Whi le the p la int i f f  d id not d ispute that 
attending the EUO is  a  condit ion precedent to f i l ing a  PIP act ion under Oregon law,  she sought a  ru l ing 
that  Al lstate breached i ts  promise to pay or deny her medica l  b i l l s  with in 60 days of  receiv ing them 
under ORS 742.524(1)(a) ,  which would impl ic i t ly  require the Court to f ind that  Al lstate ’s  breach of  the 
pol icy waived i ts  ab i l i ty  to enforce the EUO provis ion as a  condit ion precedent to coverage.   The Court 
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re jected the p la int i f f ’ s  argument that  Al lstate was statutor i ly  required to pay or deny the PIP benef i ts 
with in 60 days .  Therefore , i t  he ld that  Al lstate d id not breach i ts  duty under the pol icy under the 
c ircumstances , and was ent i t led to seek the EUO as par t  of  i ts  invest igat ion.

The Moore  dec is ion suppor ts the genera l  proposit ion in Oregon that  attendance at  the EUO is  a 
condit ion precedent to coverage under an insurance pol icy.  Whi le the Cour t ’s  dec is ion was large ly 
dr iven by i ts  f ind ing that  the Oregon statute d id not mandate PIP payment , no matter the c ircumstances , 
with in 60 days of  receipt  of  the medica l  records , the Cour t recognized the impor tance of  a l lowing 
insurer to take EUOs to invest igate c la ims that  are suspic ious and potent ia l ly  fraudulent .  This  dec is ion 
ser ves to re in force insurer ’s  r ights  to withhold coverage unless an insured cooperates and par t ic ipates in 
the insurer ’s  c la im and coverage invest igat ion.
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IN ISSUE OF FIRST IMPRESSION, 

WASHINGTON COURT HOLDS THAT 

ACTIONS OF PUBLIC ADJUSTER ARE 

IMPUTED TO INSURED

A publ ic  ad juster (“PA”) i s  a  person who invest igates or repor ts insurance c la ims and acts  on behal f  of 
the insured dur ing the c la im process .  S imi lar  to many states , a  PA must be l icensed in Washington.  

When act ing on behal f  of  the insured, a  PA may make representat ions to the insurer that  may be re l ied 
upon dur ing a  c la im and coverage invest igat ion.  The issue of  whether an insured is  bound by the PA’s 
representat ions act ing on the insured’s  behal f  i s  an unresolved issue in Washington.  However, in  Rever se 
Now VI I , LLC v. Oregon Mut . Ins . Co . , 2018 WL 3373977, C16-209-MJP (W.D. Wash. Ju ly  11, 2018) , Judge 
Pechman in the United States Distr ict  Cour t for the Western Distr ict  of  Washington held , as  a  matter of 
f i rst  impress ion, that  a  PA’s  mater ia l  misrepresentat ions could be imputed to the insured.  

The case ar ises out of  an insurance c la im for f i re loss at  an apar tment complex owned by the p la int i f f 
and insured by Oregon Mutual .  Oregon Mutual  accepted coverage and reta ined an independent adjuster 
(“ IA”) to invest igate the scope of  repa irs  and adjust  the loss .  The insured reta ined a PA.  The IA and PA 
worked on a scope of  repa ir, but got into a d isagreement about cer ta in i ssues , in  par t icu lar, whether the 
exter ior s id ing could be repa ired or whether i t  required complete replacement .  The insured decided 
to enter the appra isa l  process to resolve the d ispute .  The PA se lected Randy Gower as i ts  impar t ia l 
appra iser.  Oregon Mutual  se lected Gary Halp in as  i ts  impar t ia l  appra iser.  The appra isa l  process 
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concluded with a panel  f ind ing that  Oregon Mutual  owed an addit iona l  $188,544.23 for repa irs .  Oregon 
Mutual  pa id the ba lance shor t ly  thereafter. 

However, whi le  the appra isa l  was ongoing , the insured f i led su i t  aga inst  Oregon Mutual  for breach of 
contract ; bad fa i th ; and v io lat ions of  the Insurance Fa ir  Conduct Act (“ IFCA”) and the Washington 
Administrat ive Code .  I t  later amended i ts  compla int  to inc lude c la ims for fraud in the appra isa l  process 
and v io lat ion of  the Consumer Protect ion Act (“CPA”) . 

Shor t ly  thereafter, Oregon Mutual  learned that  the PA was not l icensed in the State of  Washington 
because he fa i led to supply a  bond.  Never theless , he held h imsel f  out as  a  publ ic  ad juster and performed 
the respons ib i l i t ies  of  a  publ ic  ad juster for more than two and a ha l f  years in v io lat ion of  RCW 
48.17.060.  A knowing v io lat ion of  RCW 48.17.060 const i tutes a  Class  B fe lony under RCW 48.17.063.  
Oregon Mutual  a lso learned that  Mr. Gower was not impar t ia l , but  instead had been “best  fr iends” with 
the PA for decades : they were former bus iness par tners and often “worked the same c la ims together.”  
These facts  were never d isc losed by the insured or the PA, but were instead d iscovered by Oregon 
Mutual  in  i ts  rev iew of  deposit ion transcr ipts  in  another case .  

The Cour t subsequent ly  granted Oregon Mutual ’s  mot ion to amend i ts  answer to inc lude a f f i rmat ive 
defenses of  misrepresentat ion and concealment , which could void the pol icy.  Oregon Mutual  moved for 
summary judgment and argued that  the insured misrepresented and concealed mater ia l  facts  concerning 
the PA’s  lack of  a  va l id  publ ic  ad justers ’  l icense and the appra iser ’s  lack of  impar t ia l i ty.  

The Cour t concluded that  summary judgment was appropr iate on these c la ims because there is  no 
reasonable d ispute that  the PA mater ia l ly  and knowing ly  misrepresented and concealed facts  concerning 
h is  l icensure and h is  pre-exist ing re lat ionship with the appra iser, and that  these misrepresentat ions can 
be imputed to the insured.  F irst , the Cour t found the misrepresentat ions were mater ia l  because “Oregon 
Mutual  would not have communicated with [the PA] concerning the c la im had i t  known that  he was 
unl icensed, let  a lone re l ied upon h is  statements concerning the extent of  repa irs  required.”   I t  fur ther 
found that  the undisc losed re lat ionship between the PA and appra iser was mater ia l  because the appra iser 
was not “ impar t ia l”  as  required by the pol icy.

Second, the Cour t found that  the insured had knowledge of  the PA’s  misrepresentat ions and concealment .  
The insured knew that  the PA was not l icensed, yet  fa i led to d isc lose th is  in format ion to Oregon Mutual .  
However, the cour t  went fur ther by f ind ing that  even to the extent the insured bel ieved that  such 
d isc losure was not required, the PA’s  knowledge of  the misrepresentat ion and concealment—and his 
awareness of  i ts  mater ia l i ty—may be imputed to the insured.

The Cour t ana lyzed imputed knowledge under genera l  agency pr inc ip les to f ind that  when an agent i s 
aware of  a  fact  at  the t ime of  tak ing author ized act ion on behal f  of  a  pr inc ipa l  and the fact  i s  mater ia l  to 
the agent ’s  dut ies to the pr inc ipa l , not ice of  the fact  i s  imputed to the pr inc ipa l  even though the agent 
learned the fact  pr ior to the agent ’s  re lat ionship with the pr inc ipa l .  The Cour t was persuaded that  the 
opposite result  could a l low the insured to evade the pol icy ’s  requirement that  i t  appoint  a  “competent 
and impar t ia l  appra iser” to the detr iment of  Oregon Mutual .  I t  a lso found that , as  a  matter of  publ ic 
pol icy, an insured cannot be permitted to adopt a  publ ic  ad juster ’s  acts  when they benef i t  h im, and 
d isc la im them where they do not .  The Cour t fur ther noted that , whi le  the insured may have a c la im 
aga inst  the PA, that  i s  insuf f ic ient  to just i fy  not imput ing the PA’s  knowledge to the insured.  As a result , 
the Cour t found the pol icy void as  a  matter of  law.

The Rever se Now  dec is ion answered an impor tant quest ion of  whether an insured is  bound by the 
representat ions made by i ts  PA dur ing the course of  an insurance c la im.  This  ru l ing not only of fers 
gu idance in th is  prev ious ly  gray area of  insurance c la im handl ing , i t  a l lows insurers to more eas i ly 
re ly  on the statements made by the PA dur ing the c la im process due to the potent ia l  consequences of 
misrepresent ing or conceal ing in format ion.  This  dec is ion may a lso g ive r ise to future cases involv ing PA’s 
breach of  other provis ions of  an insurance pol icy, such as the cooperat ion c lause .  At the ver y least , th is 
dec is ion fur ther suppor ts such coverage defenses in the future .
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I n the wake of  the c lergy abuse scandals  and the 
“me too” movement , Washington has seen an upt ick 

in sexual  abuse c la ims.  These c la ims ra ise coverage 
issues i f  the pol icy provides “occurrence” coverage 
and/or conta ins intent iona l  act  and/or sexual  abuse 
exclus ions .  Recent ly, a  Washington federa l  d istr ict 
cour t  judge weighed on th is  i ssue and found that  an 
insurer owed no duty to defend a sexual  abuse c la im 
that  fa i led to a l leged an “occurrence” and that  was 
excluded under the pol icy even when the under ly ing 
compla int  a l leged a neg l igence-based c la im aga inst  the 
insureds .

Safeco Ins . Co . o f  Amer. V. Wolk , 2018 WL 5295250, 
C18-5368 RBL (W.D. Wash. , Oct . 25, 2018) , ar ises 
from a l iab i l i ty  c la im under two Safeco Homeowners 
insurance pol ic ies .  The c la im aga inst  the homeowners 
(Mr. and Mrs . Wolk)  was based on a minor, female 
guest  in  the Wolk home , who c la imed that  she was 
sexual ly  assaulted by Mr. Wolk.  Her compla int , f i led 
in state cour t , spec i f ica l ly  a l leged that  Mr. Wolk 
sexual ly  abused the p la int i f f  on mult ip le occas ions , 
between the years 2014 and 2016, and that  Mrs . Wolk 
knew or should have known of  the behav ior of  Mr. 
Wolk and fa i led to sat is fy  her duty to protect  p la int i f f 
f rom harm.  P la int i f f  fur ther a l leged that  Mrs . Wolk , 
by her act ions and inact ions , made i t  more d i f f icu l t 
for p la int i f f  to make any compla int  about the sexual 
abuse or to protect  herse l f  f rom sa id abuse , and 
fur ther, by her act ions and inact ions , contr ibuted to 
the occurrence of  the sexual  abuse .  In  addit ion to 
the tor ts  of  batter y, assault , and outrage , the p la int i f f 
a l leged “neg l igent superv is ion and care” aga inst  Mrs . 
Wolk .  The Wolks tendered defense of  the case to 
Safeco, which denied coverage for Mr. Wolk, and 
defended Mrs . Wolk under a reser vat ion of  r ights .  
Sa feco subsequent ly  f i led a dec laratory judgment 
act ion regarding i ts  coverage obl igat ions under the 
pol icy.

WASHINGTON FEDERAL COURT FINDS THAT 
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The Cour t re jected the insured’s  in i t ia l  argument that  the mot ion was premature because no d iscovery 
had occurred.  The Cour t found that  d iscovery regarding Sa feco’s  “h istor ic  interpretat ion of  i ts 
homeowner’s  pol ic ies” and the exclus ions at  i ssue was unnecessar y because the duty to defend was based 
on the “e ight  corners” of  the pol icy and the under ly ing compla int  and there was nothing unique about 
th is  case that  required d iscovery outs ide these documents .  The Cour t noted that  the pol icy i s  a  form 
pol icy and there is  no ev idence that  the insured had some unique intent with respect to the form pol icy ’s 
language . 

The Cour t next held that  the under ly ing compla int  d id not a l lege an “occurrence” which is  def ined by 
the pol icy as  an “acc ident”—an unusua l , unexpected, and unforeseen happening .  The Cour t re jected the 
insureds ’  argument that  the neg l igence-based c la im is  conceivably  covered under the pol icy because the 
neg l igence c la im arose from the abuse .  The Cour t a lso re jected the insureds ’  argument that  the ef f ic ient 
proximate cause ru le appl ied under the recent case of  Xia v. ProBu i lder s  Spec ia l t y  Ins . Co . RRG , 188 Wn.2d 
171, 182, 400 P.3d 1234, 1240 (2017) .  The Cour t noted as fo l lows:

Whi le Xia  may have suggested that  the ef f ic ient  proximate cause ru le can theoret ica l ly 
apply in  a  broader-than-prev ious ly-thought range of  insurance coverage cases , i ts 
actua l  hold ing was not remarkable : a  homeowner’s  c la im that  a  neg l igent ly  insta l led 
water heater unexpectedly poisoned her was not exc luded by the ‘absolute pol lut ion 
exclus ion’  in  the homebui lder ’s  CGL pol icy…Xia  does not hold or suggest  that  the 
ef f ic ient  proximate cause of  an excluded intent iona l  act  can be neg l igence , or the 
neg l igent superv is ion of  the intent iona l  actor.  Nor does any other case d iscuss ing 
the ef f ic ient  proximate cause ru le suggest  that  i t  can or should be appl ied in such a 
manner.

In addit ion to the f ind ing that  the law did not suppor t the c la im for coverage under Xia , the Cour t noted 
that  the Compla int  does not a l lege that  Mrs . Wolk ’s  neg l igence caused the sexual  abuse or that  she knew 
or should have known that  i t  would occur in the future .  The Cour t a lso re jected the a l legat ion that  the 
neg l igent conduct caused an in jur y separate from sexual  abuse .  Thus , the case was d ist inguishable from 
pr ior cases f ind ing potent ia l  coverage for separate in jur ies caused by neg l igent acts  versus intent iona l 
acts . 

The Wolk  case is  s ign i f icant  for i ts  re ject ion of  the appl icat ion of  the ef f ic ient  proximate cause ru le under 
Xia  to a neg l igence-based c la im that  was p led with intent iona l  tor t  c la ims for sexual  abuse .  The hold ing 
is  a lso s ign i f icant  that  the Cour t found no coverage because no “occurrence” was a l leged and d id not 
need to re ly  on the intent iona l  act  and sexual  abuse exclus ions , though i t  found that  those exclus ions 
appl ied as wel l .  This  dec is ion provides impor tant gu idance on coverage issues regarding sexual  abuse 
c la ims that  have become increas ing ly  common in recent years .
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For over eighty years Williams Kastner attorneys have represented clients in the insurance industry, including primary and excess 

insurers, reinsurers, self-insurers, agents, brokers, and insurance pools. Our attorneys have advised clients on regulatory and claim 

handling issues, and have assisted insurers in countless claims from the claim investigation through trial on cases involving coverage and 

bad faith claims. Please feel free to contact us if you have any questions regarding insurance law in Washington, Oregon or Alaska. 
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